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RECENT IMPORTANT DECISIONS 483 

Damages — Nursing by Husband as an Element Thereof in an Action 
for Personal Injuries to Wife. — Defendant railraod company put off plain- 
tiff's wife at a point other than that to which she purchased a ticket and 
thereby occasioned her a walk resulting in illness. Held, the value of plain- 
tiff's services as nurse of his wife is recoverable in an action by him. Louis- 
ville & N. R. Company v. Quinn (1905), — Ala. — , 39 So. Rep. 616. 

This holding is undoubtedly correct, although cases in point are not numer- 
ous. In Southern Ry. Co. v. Crowder, 135 Ala. 417, the court distinguishes 
between the value of the time lost and the value of the services rendered and 
holds only the latter recoverable. Town of Salida v. McKinna, 16 Col. 523 ; 
Barnes v. Keene, 132 N. Y. 13; Smith v. City of St. Joseph, 55 Mo. 456; 
Lindsey v. Danville, 46 Vt. 144; Hazard Powder Co. v. Volger, 58 Fed. Rep. 
152. However, damages for the time lost, measured by plaintiff's salary, were 
allowed in Pullman Palace-Car Co. v. Smith, 79 Tex. 468. But the injured 
husband may not recover for the nursing and attendance of his own house- 
hold, unless they are performed by hired servants. Goodhart v. Pa. Ry. Co., 
177 Pa. St. 1 ; though he may recover for the nursing of a widowed daughter, 
Kaiser v. St. Louis Transit Co., 108 Mo. App. 708, and the many cases therein 
cited. The wife may not recover for services rendered in taking care of her 
husband, because the marital relation imposes them upon her. Grant v. Green, 
41 la. 88. In an action for personal injury, the physician's and nurse's bills, 
as items of damage, can not be recovered by the wife, where she is not liable 
therefor. 3 Sutherland on Damages (1st ed.) 722; Moody v. Osgood, 50 
Barb. 628. However, these were allowed in Hickey v. Welch, 91 Mo. App. 4. 
At common law, in an action for a tortious injury to a married woman, the 
husband suing alone might recover for the expenses of a cure, for the loss of 
services and the society of his wife ; but where the husband and wife joined, 
the cause of action was the injury of the wife and the recovery was limited 
thereto. Barnes v. Martin, 15 Wis. 240; Kavanaugh and Wife v. The City of 
Janesville, 24 Wis. 618 ; Whitcomb v. Barre, 37 Vt. 148 ; Laughlin v. Eaton, 54 
Me. 158; Brown v. Hannibal & St. Jo. Ry. Co., 23 Mo. App. 209. 

Divorce — Effect — Maintenance of Children — Liability of Father. — 
Plaintiff was divorced from her husband, by reason of his misconduct and 
was awarded the custody of their minor child, but no provision was made for 
the child's maintenance. In an action by the mother to recover for neces- 
saries furnished the child, Held, that the father was still liable for the child's 
support. Spencer v. Spencer (1906), — Minn. — , 105 N. W. Rep. 483. 

The decision was placed upon the ground that since it was the wrongful 
act of the father that deprived him of the custody of the child it would be 
unjust to allow him to plead his own wrong as an excuse for relieving himself 
from an obligation. There is a serious conflict of authority as to the father's 
liability in an original action by the wife for the child's support when the 
divorce decree, as in the principal case, awards the custody of the minor 
children to their mother but is silent as to their maintenance. Gibson v. 
Gibson, 18 Wash. 489, 51 Pac. Rep. 1041 ; Plaster v. Plaster, 47 111. 290; Pret- 
zinger v. Pret singer, 45. Ohio St. 452, 15 N. E. Rep. 471, 4 Am. St. Rep. 542. 
See contra, Hall v. Green, 87 Me. 122, 47 Am. St. Rep. 311 ; Finch v. Finch, 22 
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Conn. 410; Brozvn v. Smith, 19 R. I. 319, 33 Atl. Rep. 466, 30 L. R. A. 680. It 
is well settled that if the decree of divorce is silent as to the custody of the 
minor children, then the liability of the father remains the same after divorce 
as before, both to the divorced wife and any other person. Gilley v. Gilley, 79 
Me. 292; Monroe County v. Abbeglen, — Iowa — , 105 N. W. Rep. 350. If 
the divorce was obtained because of the misconduct of the wife and she 
retains the custody of the children either by agreement or by the decree of 
the court, the father is not liable for the child's support. Fitter v. fitter, 33 
Pa. St. 50; Kelly v. Davis, 49 N. H. 187, 6 Am. Rep. 499; Gordon v. Potter, 
ly Vt. 348. The general doctrine is that jurisdiction over the custody and 
support of children in divorce cases is a continuing one and the court may 
change or modify the order for custody and support at any time. The better 
rule would seem to be therefore that if the custody of the child is given the 
wife, the father is relieved from all liability for the child's support except 
such as the court may order in the decree of divorce or in some subsequent 
decree in the same proceeding. Burritt v. Burritt, 29 Barb. 124; Brov.11 v. 
Smith, supra; Hall v. Green, supra. 

Easements by Implied Grant — Partition. — Two persons owning in com- 
mon land on which there were two houses, partitioned it by deed, giving each 
one of the houses, the boundary line being an alley between them, providing 
that this alley should be kept open for the use and benefit of the owners of 
the lots forever and stating that it made a "full, perfect and absolute partition" 
but making no mention of the drain and stairway on the dividing line. Held, 
that, it not being reasonably necessary that either grantee should have the 
part of the drain or stairway on the land of the other maintained, no ease- 
ment was to be implied. Gaynor v. Bauer (1905), — Ala. — , 39 So. Rep. 749. 

The cases on the subject of implied or quasi easements are by no means 
in accord. When two parcels are owned by one person and he conveys one 
of them, a distinction is often made between the parcel to be considered the 
quasi dominant tenement and that to be considered the quasi servient. If 
the former be conveyed, all such continuous and apparent implied easements 
as are reasonably necessary to the enjoyment of the property granted pass to 
the grantee. That the necessity need not be absolute is settled, but the cases 
are in conflict as to the degree of necessity required and the proper test appli- 
cable. Evans v. Dana, 7 R. I. 306; Spencer v. Kilmer, 151 N. Y. 390; Phillips 
v. Phillips, 48 Pa. St. 178; Case v. Minot, 158 Mass. 577. If the quasi servient 
tenement is granted, and the quasi dominant retained, no easement is reserved 
by implication unless clearly necessary to the enjoyment of the property 
retained. Walker v. Clifford, 128 Ala. 67, 29 So. 588; Wells v. Garbutt, 132 
N. Y. 435, 30 N. E. 978; Meredith v. Frank, 56 Oh. St. 479. In this case the 
land was originally owned by the parties in common, the pipes, drains and 
stairway were in position when the lands were inherited and the deed of par- 
tition was silent as to easements and appurtenances. But in partition "each 
party takes his estate with the rights, privileges and incidents attached to it, 
rather than as grantees or grantors." Kilgour v. Ashcom, 5 Har. & J. 82; 
Johnson v. Jordan, 2 Met. 234, 241. And if the easement is reasonably neces- 
sary it passes on partition, with the property conveyed. Kilgour v. Ashcom, 



